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Abattoir deal knocked back again
Friday, September 19, 2014, 5:44pm

The meatworkers' union has succeeded in a second appeal against the approval of an enterprise agreement
for a Queensland abattoir.

A Fair Work Commission full bench in March quashed Deputy President Ingrid Asbury's approval of the draft
Teys Australia Beenleigh Pty Ltd Production Departments Enterprise Agreement 2013 after ruling that only
employees immediately covered by an agreement are entitled to vote on its approval and not those likely to
be covered in the future (see Related Article).

In upholding the union's appeal, FWC President, Justice Iain Ross, Deputy President Anne Gooley and
Commissioner Leigh Johns, however, didn't rule on the AMIEU's further submission that the proposed
agreement was also void because it had been voted on by 17 trainee supervisors and four temporarily
redeployed employees who would not be covered by the agreement.

The full bench, instead, remitted this issue to Deputy President Asbury to weigh up when reconsidering her
approval of the agreement.

The 17 trainee supervisors were all production employees taking part in an on-the-job training program after
being identified as possessing supervisor potential.

The company told Commissioner Asbury during the original approval hearing that these trainees regularly
carried out production work and could be removed from the training program at any time and returned to
their substantive roles.

Deal approved again
Deputy President Asbury on April 10 again approved the deal, ruling that the trainee supervisors and
redeployed employees were entitled to vote because they remained employed in their substantive positions
while undertaking the different roles.

"The fact that production employees who are covered by the Agreement may be provided with a training
opportunity as a Trainee Supervisor, which may or may not crystallize into a staff appointment, does not
remove them from the coverage of the Agreement," she said.

"They are and at all times while performing the role of Trainee Supervisor, continue to be production
employees in accordance with the terms of their engagement by Teys".

The AMIEU appealed this finding, arguing that Deputy President Asbury had wrongly interpreted the
agreement's coverage clause, which provides that the agreement will apply to production employees and
those whose work is covered by the classifications in the agreement, but not "employees engaged in repair
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and maintenance, administrative and clerical, laboratory, first aid, managerial and/or supervisory work".

Split decision knocks agreement back again
Senior Deputy President Jennifer Acton and Commissioner Chris Simpson upheld the union's appeal,
finding that Deputy President Asbury had not dealt with all the criteria in deciding that the supervisors were
covered.

The majority said that her original approval did not take sufficient account of the different work being done
by the employees while redeployed to trainee supervisory or other positions.

This "erroneous approach", it said, meant that Deputy President Asbury had wrongly found that the
agreement had been genuinely agreed to by the employees to be covered.

Quashing the original approval, the majority gave Teys Australia until September 25 to provide undertakings
to enable the Commission to approve the agreement.

Senior Deputy President Action and Commissioner Simpson warned, however, that the Commission would
not accept undertakings that significantly altered the original agreement.

Dissenter says employees principally still the same
In a dissenting decision, Senior Deputy President Peter Richards said he did not believe that Deputy
President Asbury had been wrong to find that the 21 employees were covered by the agreement.

"I discern no error in the Deputy President’s reasoning as to whether the production employees undertaking
supervisory training and other temporarily reassigned employees were at all times covered by the
Agreement".

He said Deputy President Asbury had correctly applied the "principal purpose" test and found that the
principal purpose of the employees’ employment was not altered by their involvement in the training
program or temporary reassignments.

"They remained employed for the purpose of performing production operations and their work in this regard
fell within the classifications set out in the Agreement. The employees, therefore, fall under the scope of the
Agreement," he said.

Background
The AMIEU lodged an initial log of claims for a new enterprise agreement in November 2012, but Teys
Australia rejected it and then put a "roll-over" agreement to an employee ballot in late February 2013.

After a ballot involving 85% of employees, the proposed deal was defeated by a margin of 486 to 86.

After further negotiations failed to secure an agreement, the AMIEU won approval for a protected action
ballot in April last year (see Related Article).

Against the union's wishes, Teys Australia then put a proposed agreement to a vote in July, which passed
narrowly, with 359 in favour and 343 against.

The AMIEU has argued in the Commission since then that the margin was sufficiently narrow that the result
could have been different if the 21 disputed employees had not been allowed to vote.

AMIEU v Teys Australia Beenleigh Pty Ltd [2014] FWCFB 5643 (18 September 2014)

http://www.workplaceexpress.com.au/nl06_news_selected.php?selkey=50343
https://www.fwc.gov.au/documents/decisionssigned/html/2014FWCFB5643.htm

